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PROGCEEDI-NGS
(9:40 a.m)

CHAIR H LL: Al right, the hearing wll please
cone to order. Good norning, |adies and gentlenen. W're
| ocated in the Jerrily R Kress Menorial Hearing Room Room
220 Sout h, 441 4th Street, Northwest.

This is the January 24, 2018 public hearing of the
Board of Zoning Adjustnent of the District of Colunbia. M
name is Fred H I, Chairperson. Joining ne today is Carlton
Hart, Vice Chair, Lesyllee Wite, Board Menber, and
representing the Zoning Conmi ssion will be Peter Shapiro.
Copi es of today's hearing agenda are available to you and
| ocated in the wall bin next to the door.

Pl ease be advised that this proceeding is being
recorded by a court reporter and is also webcast Ilive.
Accordi ngly, we nust ask you to refrain fromany disruptive
noi se or action in the hearing room

When presenting information to the Board, please
turn on and speak into the m crophone first stating your nane
and honme address. When you're fini shed speaki ng, please turn
your m crophone off so that your mcrophone is no |onger
pi cki ng up sound or background noi se.

Al'l persons planning to testify either in favor
or in opposition nmust have rai sed their hand and be sworn in

by the secretary. Al so, each witness nust fill out two
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W tness cards. These cards are | ocated out on the tabl e near
t he door and on the witness tables. Upon comng forward to
speak to the Board, please give both cards to the reporter
sitting to the table on ny right.

If you wish to file a witten testinony or
addi tional supporting docunents today, please submt one
original and 12 copies to the secretary for distribution.
If you do not have the requisite nunber of copies, you can
reproduce copies on an office printer in the Ofice of
Zoni ng, |l ocated across the hall.

The order and procedures for special exceptions
and variances and appeals is also listed on the materials
that are in the bin. The record shall be closed at the
concl usi on of each case, expect for any naterial specifically
requested by the Board.

The Board and the staff will specify at the end
of the hearing exactly what is expected and the date when t he
persons nust submt the evidence to the Ofice of Zoning.
After the record is closed, no other infornmation shall be
accepted by the Board.

The District of Columbia's Admnistrative
Procedures Act requires that the public hearing on each case
be held in the open before the public, pursuant to 405(b) and
406 of that Act. The Board nay consistent with its rul es of

procedures and the Act answering to a closed neeting on a
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case for purposes of seeking | egal counsel on a case pursuant
to the official code Section 2-575(b)4 and/or deliberating
on a case pursuant to D.C. official code, Section 2-575(b) 13,
but only after providing the necessary public notice, and in
the case of an energency closed neeting after taking a roll
call vote.

The deci sion over the Board in contested cases or
all cases nust be based exclusively on the public record.
To avoid any appearance to the contrary, the Board request
t he persons present not engage the nmenbers of the Board in
conversati on

Pl ease turn off all beepers and cell phones at
this time to not disrupt the proceedi ngs. Prelimnary
matters are those which relate to other cases will or should
be heard today such as request for postponenent, continuous
or withdrawal, nor whether proper and adequate notice of the
heari ng has been given.

| f you' re not prepared to go forward with the case
today, or if you believe that the Board should not proceed,
nowis the time to raise such a matter

M. Secretary, do we have any prelimnary matters?

MR, MOY: Good norning, M. Chairman, nenbers of
the Board. | do have a very qui ck announcenent relevant to
today's docket, and that is that the case originally

scheduled for today, Application Nunber 19666 of Caryn
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Shenewer k has been postponed and reschedul ed to February 7,
2018. QG her than that, other prelimnary matters, Staff
suggests that the Board address those on a case-by-case
basi s.

CHAIR HI LL: Oay. Geat. Thank you, M. My.
Anyone here who plans to testify or thinks you mght testify,
I f you could please stand and take the oath, which is going
to be admnistrative to the Secretary to ny left.

MR, MOY: Ch, one other thing. | have an addendum
M. Chair. Al so, Application Nunber 19671 of Patrick's Pet
Care, postponed and reschedul ed to February 7, 2018. That's
it. Apologize for that.

Good nor ni ng. Do you solemly swear or affirm
that the testinony you' re about to present at this proceedi ng
is the truth, whole truth, and nothing but the truth?

(Wtnesses sworn.)

MR, MOY: Ladies and gentlenen, you may consi der
your sel ves under oat h.

CHAIR HI LL: All right. Good norning, everybody.
We are basically going to go through the agenda the way t hat
you saw it there on the, in the bin as you kind of cone in
t hrough the door, except there's a couple of things. There
is a prelimnary matter about, | think, M. My, an appeal,
for Appeal 19550, which we're probably going to go do first.

And then after that, we're going to go into our
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deci sion neeting and go through the decisions. And we'll
followthe line in order that we're doing that. Then, we are
going to, | think, nove Application Nunber 19669 of David
Benjam n Douglas until the end of the day, | believe. But
other than that, that seens to be the only changes just to
t he agenda, so everybody knows.

MR MOY: Okay. Am | up?

CHAIR HI LL: Yeah, do you want to call the, |

think you said there was a prelimnary matter with the

appeal ?

MR, MOY: Yes, | did, sir. Thank you, M. Chair.
Chair, thank you. So, | can call parties to the table to
appeal nunber 19550 of ANC 6¢c. And | like to read into the

record as captioned and advertised, this is the appeal from
the decision nmade on March 31, 2017 by the Zoning
Admi ni strator, Departmnment of Consunmer and Regul atory Affairs
to issue Building Permt Nunmber B-17006219 to permt the
renovation of a one famly dwelling to two separate one
famly dwelling units in RF-1 Zone, at premise is 1125 7th
Street, Northeast, Square 886, Lot 35.

M. Chair, there are a nunber of prelimnary
matters in this appeal. One being subm ssion of a "parti al
consent notion" to postpone or continue the appeal. I
believe that's under Exhibit, well, I'lIl conme back to that.

And subsequent to that is an objection by the intervener
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status, Kevin Cummns, a filing on the record. And | think
yesterday or last night afiling fromthe property owner, as
well. So that's to start.

CHAIR HI LL: ay. Geat. Thank you, M. My.
If you could please introduce yourselves fromny right to
left?

MR, TONDRO Maxim llian Tondro on behalf of the
Zoni ng Adm ni strator, DCRA.

MR CUMM NS: Kevin Cunmins, |'m the next-door
nei ghbor property owner, intervener in this case.

MR, ECKLEW LER: WMark Ecklew | er, ANC 6c.

MR, BROWN: Patrick Brown fromG eenstei n, DeLorne
& Luchs on behalf of the property owner, Atlas Square, LLC

CHAIR HI LL: Ckay, great, thanks. Now, | can't,
M. Tondro is it you who filed the notion for a continuance?

MR TONDRO Yes, it is.

CHAIR HILL: Ckay. And | know that M. Cunmm ns
is in objection to it. And so, we're going to try to kind
of just hear from everyone in ternms of whether or not to
continue this or not. Wuld you mnd just telling us about
it, your notion, please?

MR, TONDRO Yes. Good norning, Chairman H I,
menbers of the Board. The reason for the continuance is as
has been the case up until, there's a bifurcate process.

There are two appeal s that going on that relate to the sane
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Issue. It's two challenges to the sane permt.

There's one that's pending before OAH, and then
there's this one filed by the Appellant, ANC Conm ssioner.
The substance of both, they share, the two appeal s share one
common claim which is the issue of the chimey that there
IS on the intervener's property, which is adjacent to the
permt holder's property, that there is a chimey that woul d
be render nonconpliant under both the constructi on codes, and
as well as the zoning regulations on the basis that it's
within ten feet of the property line, therefore, adding an
addi tional story would render it nonconpliant.

That issue has been first heard by the Ofice of
Adm ni strative Hearings. The posture in that case was that
DCRA initiated upon the request by the intervener, or the
statenment by the intervener that there was a flue on that
adj acent property that was closer than ten feet, that
therefore the permit was issued in error.

DCRA therefore determned that under the
construction codes that was reason to revoke the permt and
i ssued a notice to revoke. The permt hol der then appeal ed
that tothe Ofice of Adm nistrative Hearings. And as a, and
during that Ilitigation, which | think M. Brown could
probably speak to nore about, there was an attenpt to have
the intervener allow a DCRA inspection to determ ne whet her

the flue was actually connected to an appliance that was
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wor ki ng, and also to determine if the flue itself had been
installed with a permt because if they had not, then the
vent woul d not be considered as a chimey and this provision
under both construction codes, as well as the zoning
regul ati ons woul d not apply.

As | understand, | was not the attorney handling
the case before OAH for the Agency, but as | understand, the
Agency obtained an admnistrative search warrant and as a
result of that determined that first of all, the flue was

attached to an appliance but that appliance was not permtted

for residential use. It was for use on boats.

CHAIR HILL: M. Tondro, | got you. |'m sorry.
l"mjust --

MR. TONDRO | under st and.

CHAIR HILL: No, | appreciate it. 1'mjust kind
of cutting you off because | believe we read through the

whol e record and everything. And if we end up, if we end up
do getting into the depths of all this that --

MR. TONDRO.  Sure.

CHAIR HILL: And | appreciate that. Comm ssion
Ecklewiler and Mr. Brown, you guys are okay with the
continuance, was that correct?

MR. ECKLEWILER: Yes, Mr. Chairman. 1 do want to
point out, It"s probably obvious to you but also, the Board

does not have benefit of any prehearing statement from either
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DCRA or the property owner. And as much as I would like to
have you decide the case on the current record, that"s not
really kosher.

CHAIR HILL: Okay. Okay. Mr. Brown, do you have
anything to add?

MR. BROWN: No, but I think one, the continuance,
we Tound a date 1 think that works for everybody. I"m
confident that the OAH matter, which is determining finally
the status of Mr. Cummins® chimney can be achieved now that
we have the results of the administrative search warrant, can
be achieved. A determination from OHA --

CHAIR HILL: Okay. And so --

MR. BROWN: -- which would make that issue go
away, both for purpose of the OAH but also for purposes of
the zoning appeal. So, the May 9th we picked gives us time
to accomplish that so that issue it not something the Board
can worry about any further because it"s outside your
jurisdiction.

CHAIR HILL: Okay. Okay, Mr. Brown.

MR. BROWN: And we can move to a hearing.

CHAIR HILL: Okay. Okay. So, Mr. Cummins, you"re
obviously outnumbered here, and we®ve read your submission.
Could you please tell us a little bit more about your
opposition to the continuance?

MR. CUMMINS: Thank you, Mr. Chairman and thank
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you for hearing me out. I appreciate it. This has been
delayed twice already and 1 really see no further need for
a postponement. The fact the DCRA and the permit holder had
every opportunity to file a prehearing statement and chose
not to do so.

MR, TONDRO Meanwhile while a neighbor has
already done so and as has the ANC, and as 1 asked to be
interviewed In this case. But briefly that what"s being
raised in the OAH matter, 1t"s not, 1t"s actually an appeal
by the permit holder against the DCRA action to revoke the
permit. And the legality or compliance or anything else
about my existing chimney is not the relevant matter in that
case that"l1l, to be decided.

MR. TONDRO  What will be decided is whether the
permit revocation or notice to revoke by DCRA was proper or
not. And, you know, regardless, my chimney is still there.
It"s an existing chimney, and it is correct that OAH has
jurisdiction over the building code issues and that, so
they" 11 weigh those factors there. But it"s the building
code compliance of the permit in question here, not the
compliance in my chimney that"s the matter in that case.

As much as the permit holder would like to, or
even DCRA might obfuscate around that. But what®s resulted
Is even a search of my house and the harassment by DCRA, what

I believe to be harassment by DCRA and the permit holder®s

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P P PP PR
oo A W N b O © 00O N O O A W N P+~ O

14

counsel about my property which has made i1t very burdensome
to go through this process as a neighbor.

And what the matter here before the Zoning
Commission #s a zoning regulations-based complaint that
involves a chimney and other factors. And 1 think, you know,
DCRA raised the matter of judicial economy, but iIn reality,
DCRA may recognize itself that there are zoning issues
besides the chimney that make the, make the permit very
problematic, 1t noncompliant.

And regardless of what the OAH determines iIn that
case, the chimney matter before the Zoning Commission will
be the same because 1t"s a zoning regulations-based matter
that OAH does not have any authority over. And OAH also
doesn®t change the building code or anything else. They just
rule again on the permit compliance of the chimney.

CHAIR HILL: Okay. Okay.

MR. CUMMINS: So regardless, what DCRA raised
about the legality of the chimney or everything else, i1t"s
not actually in the zoning regulations that will be, that
this permit was issued under, 1 believe improperly by DCRA.

CHAIR HILL: Okay. All right. Does the Board
have any questions for anyone?

MEMBER WHITE: My only question Is why wasn®"t DCRA
filing a prehearing statement in this particular case? What

was your position on that?
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MR. TONDRO: Yes. |If I can respond. The results

of the administrative search warrant were that the DCRA
determined, as | said that there was, that the flue was not
permitted and that the appliance to which 1t"s attached is
not permitted, as a result, which we have issued orders to
correct requiring that the intervener remove both of those.

IT those are removed, then we end up In a
situation where this issue is off the table for both building
code compliance but also for zoning regulation compliance.
That 1s all wrapped up i1n that Office of Administrative
Hearings appeal, which is the reason why we were holding off
and while we filed a request to continue on that basis,
because we knew that, that was still out there.

We thought it would be best for that to be
resolved first, and then, and so that we don®"t end up in a
situation where, | think what an intervener would like, which
Is that we go towards a hearing on the merits of zoning
regulations, make a determination about a chimney that
ultimately later on is determined not to exist due to the OAH
litigation and surrounding issues.

So, 1t is on that basis that we didn"t file a
prehearing statement because we believe that this should be
continued so that we could resolve this one issue and make
It clearer for the Board so that this issue is taken off the

table.
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MEMBER WHITE: May 1 respond?

CHAIR HILL: Okay. Just one second, I"m sorry.

MR. BROWN: Can I also add to --

CHAIR HILL: Wart, wait. Just one second. Just
give me one second.

MR. BROWN: No, no. On the prehearing statement.

CHAIR HILL: Okay, Mr. Brown. Just give me one
second. I"m just waiting to see whether Ms. White is happy
with her answer.

MEMBER WHITE: Yes, and a follow up question.

CHAIR HILL: Yeah, the other button. You have to
push the button. Sorry.

MEMBER WHITE: 1 should know that. Yeah. One
other question | have i1s whether or not there are other
zoning issues in the BZA appeal that would be decided before
May?

MR. TONDRO: Yes, thank you, Board Member White.
Yes, the permit holder I believe anticipates filing a permit
revision that would clarify some of the drawings and that
would, the permit holder believes make the permit compliant
with the zoning regulations.

That has not yet been submitted to DCRA, although
we have, DCRA has reviewed the initial, you know, proposal,
and so as a result that"s one of the reasons for the 60-day

delay, approximately, is to allow for that to happen.
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Just to be clear, we fully expect, | had talked
in fact to the Appellant, 1 think last week after, at the BZA
hearing, | fully expect that the hearing will go on but I
think 1t would be to the benefit of the Board to determine
whether or not the, to hear the arguments as to whether or
not the permit holder®s changes, proposed changes render it
compliant or whether there are still outstanding iIssues.

CHAIR HILL: Okay. Mr. Cummins, you had something
to say?

MR. CUMMINS: Yeah. It sounds to me like DCRA
and, based on Mr. Tondro®s statement, DCRA and the permit
holder recognize the zoning noncompliance of the permit that
was issued. So, in terms of an argument based on judicial
economy, the wait, you know, why are we wasting your time,
iIT DCRA already knows that the permit doesn®t meet zoning.

The amount of burden to go through with ANC and
me as a next-door neighbor on this iIs quite ridiculous. In
addition, I mean talk about the search of my house, I mean
talk about outrageous --

CHAIR HILL: I mean, Mr. Cummins, I"m sorry, I"ve

just got to stop you. |1 mean, and I appreciate what, anyway
MR. CUMMINS: If I could just add, the one thing
on the chimney, there are chimneys all over the city. If it

takes, and again, the sort of precedent that DCRA needs to
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search i1nside the house of neighboring properties to
determine whether a permit issued next door --

CHAIR HILL: No, Mr. Cummins. |1 appreciate your
frustration. |I"m just saying, i1t"s nothing we"re hearing,
we"re listening to right now. So, just give us a second.
We"re just talking about the postponement. Mr. Brown?

MR. BROWN: Well, one, the delay that we"ve
encountered to date, being fair, 1s a result of Mr. Cummins
lack of cooperation.

CHAIR HILL: Yeah. And that"s -- So once again,
so you"re still, you're --

MR. BROWN: We"re prepared.

CHAIR HILL: Okay.

MR. BROWN: We®"re going to resolve the chimney
Issue so that this Board will not be burdened with that
Issue.

CHAIR HILL: Okay.-

MR. BROWN: And as we"ve all agreed, and with the
exception of Mr. Cummins, we agreed to consent to a May 9th
date.

CHAIR HILL: Okay.

MR. BROWN: We="ll come prepared to have a hearing
then and resolve all the zoning issues that need to be
resolved.

CHAIR HILL: Okay.-
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MR. BROWN: The other point i1s, and there®s a fair

amount of collegiality among the parties, with the exception
of Mr. Cummins, and we agreed amongst
ourselves --

CHAIR HILL: Wairt, wait, wait. No, no. Hold on,
hold on, hold on. Okay . Like, we"re done. We"re done
talking.

MR. BROWN: But, but --

CHAIR HILL: Thank you, Mr. Brown. Thank you, Mr.
Brown. No, I"m done now. [I"m done. So okay, so go --

MR. BROWN: But Mr. Chairman, 1 want to add --

CHAIR HILL: Mr. Brown. What is it that we --

MR. BROWN: -- that we discussed, we discussed
amongst ourselves the question of the --

CHAIR HILL: You know, 1, okay.

MR. BROWN: -- prehearing statement.

CHAIR HILL: 1 don®"t understand. 1I1°m going to
talk with you as well at the same time. So, okay. So, does
the Board have any further questions to anyone here. We"re
just trying to get a continuance?

MR. BROWN: Yes.

CHAIR HILL: That"s why -- by the way, Mr. Moy.
This was not so much a preliminary. You know, we could have
done this later on. It would have been the same. Okay. So,

the Board doesn®"t have any other thing to add.
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So, these are my thoughts, and you guys can let
me know what you think. 1 mean, Mr. Cummins, we have read
your filing. | would agree to some of 1t. But at the same
time, 1 think that for the Board to move forward, 1t"d be
better 1T we postpone and just see what happens at OAH. And
so, unless, you know, does May 9th work for you, as well?

MR. CUMMINS: I need to check. [I"m not sure that
It does. And also, | don"t understand if we need to wait
that long, quite the reasoning, but --

CHAIR HILL: I thought i1t was just too, to OHA and

when, you know, when that might happen. We want to make sure

we have all the filings and everybody. I mean, this 1is
currently ANC"s appeal. Like, they"re the ones that came
forward with the appeal. You®re the intervener. And so,

they"re the ones who are actually iIn agreement, and it"s
their appeal.

And so, they"re in agreement to May 9th, so I
would just go ahead and move forward to May 9th, unless the
Board has any other thoughts? Okay. Then Mr. Moy, we"re
going to go ahead and move this to May 9th.

MR. MOY: Yes. Thank you, Mr. Chair. Is it the
Board®s desire to tee this appeal up as the first case in the
hearing session or not?

CHAIR HILL: Okay. So that"s Mr. Moy being nice.

So, we"re going to do this first in the morning. Okay? And
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so | wish you all luck.

MEMBER WHITE: Mr. Chair?

CHAIR HILL: Sure, go ahead, Ms. White.

MEMBER WHITE: We just want to make sure that we
get the prehearing statements before May 9th.

CHAIR HILL: Yeah, that"s, that"s definitely going
to happen. Right? We"re not, | guess and Mr. Cummins, for
you coming down here again, just to let you know, we now
know, you know, there won"t be another continuance, okay?
We"re going to, we"re going to move forward with this on May
9th, one way or the other, whatever happens. Okay?

MR. CUMMINS: Thank you.

CHAIR HILL: Okay. Sorry.

MR. CUMMINS: Very good. Thank you, | appreciate
that, again.

CHAIR HILL: Okay. All right. Okay. Okay.
Thank you all. Thank you.

MR. MOY: Thank you, Mr. Chairman.

CHAIR HILL: Thanks, Mr. Moy.

MS. GLAZER: Mr. Chair? Board Member White raised
the issue of the prehearing statement. Would the Board like
to set a date?

CHAIR HILL: Okay. Mr. Moy?

MR. ECKLEWILER: Mr. Chairman. May 1 just

interject, one brief point? The ANC 6¢ intends to file a
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revised, not substantially revised unless facts change i1n the
interim, assuming the facts remain more or less as they are
subject to OAH, we will be TfTiling a revised prehearing
statement. And the regulations require that to be done 21
days in advance of the hearing date. So, just so you know.

MR. MOY: Mr. Chair, would you wish to have the
remaining prehearing statements due to the record two weeks
prior to the hearing? So, which, 1If that"s the case, then,
let"s see then, 1t would be April 25th.

MS. GLAZER: Mr. Chair, | think the ANC
representative®s correct about the timelines, but the Board
woulld just be reinforcing that the parties who have not filed
yet, should be filing. So, | don"t know if the date Mr. Moy
just stated is 21 days or not. |1 don"t think It is.

MR. TONDRO: I believe, with all due respect, 1
think that DCRA, and I believe also the permit holder, that
the deadline is actually seven days prior in order to allow
for the, a response to the Appellant.

MR. BROWN: Based on a May 9th date, if I™m
correct, the Appellant, Mr. Ecklewiler would be due on April
19th, and then ours would be due two weeks later, seven days
before the hearing, which would be the 2nd of May. Mr.
Cummins, as the intervener, | think would also be due on that
date, if I"m correct.

MR. ECKLEWILER: And then my reply 1iIs due
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basically over the weekend, 1 think officially pushed to
Monday under the regs.

MR. BROWN: Yeah, that"s correct.

CHAIR HILL: I"m just waiting for Mr. Moy to nod.
So then --

MR. MOY: That"s true. So, the dates would be
April 19th and May 2nd.

CHAIR HILL: Mr. Cummins, you following?

MR. MOY: May 9th is the hearing.

MR. CUMMINS: 1Is it April 19th or April 18th? The
18th is actually three weeks? 1°m just asking, is it --

CHAIR HILL: Whatever that, whatever®s Wednesday.
I don"t have a calendar.

MR. CUMMINS: It"s the 18th of April.

MR. MOY: 1Is it Wednesday? |If it"s Wednesday,
then it would be April 18th. 1 always allow another day, but
we" 1l take the 18th.

CHAIR HILL: Okay.-

MR. CUMMINS: 1 ask for a clarification on when
all party statements are due, please? On what dates?

CHAIR HILL: Say it again, I"m sorry.

MR. CUMMINS: Just a clarification on the dates
Mr. Moy --

CHAIR HILL: Mr. Moy, can you clarify on all the

dates?
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MR. MOY: Okay. In sequence, i1t would be April
18th, May 2nd, and then May 9th. May 9th being the hearing.
And am I missing a date?

MR. ECKLEWILER: Yeah, there"s an opportunity
under the regulations for a reply by the appellant and |
forget 1f 1t"s two or three days, | think 1t maybe three days
that since the Board meets on Wednesdays, that falls on a
weekend, and under the timing rules i1t would then be due on
the 7th, a Monday, 1 believe.

MR. MOY: Yeah, 1t would be the 7th, May 7th,
Monday .

MR. TONDRO: And DCRA agrees, too.

MS. GLAZER: Just want to note, the Board can vary
the timeframe. The original hearing was set months ago. So,
I think the Board needs to look at the dates in terms of what
works for the Board.

CHAIR HILL: Whatever dates Mr. Moy just said |1
think are okay with me.

MR. MOY: These are the dates.

CHAIR HILL: 1I"m going to get, 1 keep forgetting
to bring up a calendar up here because 1 find it very
difficult. Mr. Cummins, do you understand?

MR. CUMMINS: Mr. Chairman, yeah, 1 understand
that --

CHAIR HILL: Okay.-
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MR. CUMMINS: Yeah, I understand the dates. Thank

you.

CHAIR HILL: Okay. All right. Okay. Thank you.
Let"s just go on.

MR. ECKLEWILER: And I"m sorry to dwell on this
but 1f the facts do change and the other parties consent to
an extension basically to my filing after those 21 days.
Let"s say that something has really changed, you know, the
ground has moved. Mr. Tondro referred for instance to, you
know, some resubmission on a permit revision, 1f they were
agreeable to a filing after the 21 days, that wouldn®"t, the
Board would not have a problem with that, | assume?

MR. BROWN: Certainly, as necessary we would
consent to something like that. The purpose is to inform all
the participants and allow them to respond.

CHAIR HILL: Okay. I°m sorry. Let"s just see how
it goes, okay? | mean, 1 can"t really predict now how things
are going to move forward but we will do our best to
accommodate all and be fair to everyone. Okay. All right.
Thank you.

(Wher eupon, the above-entitled matter went of f the
record at 10:06 a.m and resuned at 10:45 a.m)

CHAIRHI LL: Al right, M. My, we can start back
up at the top of the order and we welconme Comm ssioner

Shapi r o.
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MR MOY: Thank you, M. Chair. So if | can have

parties to the table, this is to Application No. 19638 of
BB&H Joi nt Venture. Caption advertised for speci al exception
under the use provision of Subtitle U 203.1(j) to permt the
conti nued use of the property as an accessory parking ot in
the MJ7 zone. This is at prem ses 4422 Connecti cut Ave NW
Square 1971, Lot 822.

M. Chair, | would ask the applicant toreiterate
the relief that's being requested for the record, for ny
clarity.

CHAIR HILL: Ckay, give ne one second, M. My.

Ckay, good norning. |f you could pl ease i ntroduce
yourselves fromny right to left.

MR, JAMES:. Good norning, Mark Janes with Potonmac
Foods G oup, Burger King.

M5. SIGAR. Good norning, |'m Karina Sigar with
Trout man Sanders LLP and |I' mhere on behal f of Potomac Foods.

MR. CABE: l'm Alex Cabe, |I'm also here with
Trout man Sanders representing Potomac Foods.

MR SITTIG WIlliamSittig, |'mthe comm ssioner
for AMC-3F in which the applicant's property is |ocated.

CHAIRH LL: Al right. M. comm ssioner, can you
spell your |ast name for ne again?

MR SITTIG Sittig, SI-T-T-1-G

CHAIR HI LL: Okay, great. Thank you. Who's going
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to be presenting to us?

MS. SIGAR | wll,.

CHAIR HI LL: Ckay, great. So | guess if you could
-- well, while we're reading over this and then conferring
wth the Ofice of Attorney General, there is one question
concerni ng what you guys are asking for. Can you clarify
again what it is that you're asking for?

M5. SIGAR W are requesting for an approval for
t he special exception for the use of accessory parking | ot.
And this is accessory parking lot to the principle property
which is where the Burger King restaurant is |ocated, and
that's | ocated on 4422 Connecticut Avenue.

CHAIR HI LL: Ckay. GCkay. Al right, |I'm going
to go ahead and let you wal k us through what you're trying
to do and then al so how you're neeting the standards for us
to grant the relief. The one question | have, even for kind
of the Ofice of Planning that seenmed to have been brought
up by OAG at one point, was that -- and this is where I'ma
little confused -- in that you' re agreeing to change the term
"nine years," right, and of the nine years the first three
years -- so the regul ation of change now is that 80 percent
of the lot has to be pervious pavenent. So the first three
years you're not going to neet the conditions for the 80
percent -- |'m sorry, for the regul ations. So what |'m

uncl ear on as to whether or not you need a variance for those
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first three years. And if you do, then you have to start

again, which I'msorry you'll have to figure out howto start
again. It's a re-application now, and so you're under the
new ZR16. And so I'll let you go ahead and present to us,

and |'m curious what the Ofice of Planning has to say and
what OAG has to say whether or not we're going to have to
cone back here again. So we're going to go ahead and | et you
start. You can just go ahead, please give ne your
presentation, tell ne about what trying to do, and then we'l|
get over to the Ofice of Planning to try and work this out.

M5. SI GAR: kay, sure. Thank you so nuch. First
of all, just as background, BB&H Joint Venture is the owner
of the property and Pot omac Foods whi ch operates the Burger
King restaurant as well as the accessory parking lot is the
tenant of the property. Potomac Foods, the applicant seeks
an approval to the application for a special exception as
menti oned earlier and the use of the accessory parking | ot.
The Burger King restaurant has been -- Potomac Foods has
operated Burger King's restaurant for over 30 years now on
this property and the use of the accessory parking |ot for
over 20 years now. The Burger King restaurant has been a
| ong- st andi ng nmenber of the Van Ness Conmunity and has been
i n operation, as nentioned earlier, for over 30 years. And
the accessory parking lot to this principle property is

critical to the operations of the restaurant.
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At this tinme we're requesting for the permt, as
mentioned earlier by Chairperson H I, for a |longer term of
nine years and we have been working closely with the ANC 3F
In the process of identifying the concerns and the needs of
the residents in the neighborhood and resolving any open
| ssues. The tenant, Potomac Foods, has also conmtted to
renovating the Burger King restaurant as well, and this is
actually one of the requests that were submtted by ANC 3F
as well as all the residents.

If this application is approved, Potomac Foods
will inmediately begin the initial stages of planning, and
we will be working closely with the ANC 3F as well and
wel cone any of their input as to how to proceed with the
renovati on. Pursuant to the ANC 3F resolutions that |
bel i eve were recently adopted and have been submtted to the
board, they are in support of our application. W have al so
reviewed the report provided by the Ofice of Planning and
we understand that we have al so, that they al so support this
application as well.

Now in response to your question regarding the
pervious paving, | do wunderstand that this is a new
regul ati on and we have actual |y been speaki ng with ANC 3F and
we have pretty nuch laid out the reasons for not havi ng done
that. We were previously given, | believe, three years. Now

with this new application we are given, | believe, three
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years to do that, to basically replace the existing
| npervious surface wth pervious pavenent. Just as
background for this, they are two adjacent parking lots to
this and they're actually all owned by the sane property
owner, and they have al so been given three years -- | believe
t hey' ve been given three years to repl ace exi sting pavenent.
So the plan is right now, and Mark Janes can attest to it as
wel |, that they have been in conmunication with the property
owner to then consolidate the three parking lots. The other
two are obviously not the subject of this of the hearing
today, but the plan is to consolidate the parking |ot and
repl ace the pervious paving all at once.

CHAIR HILL: Ckay. Al right. Yes, | renenber
now. | was trying to figure out, you all had been -- the
property owner had been here not that |ong ago, and so | was
trying to renenber why they were.

So I'"'m going to quickly turn to the Ofice of
Pl anni ng because, again, |'m just confused about this
beginning three years as to since -- as | understand it
there's a new application, so then those first three years
woul dn't they have to have a variance fromthe 80 percent?
But 1'Il let you please go ahead, O fice of Planning.

MR,  MORDFI N: VWl l, whether or not you need a
variance | think OAGis the agency to respond to that. But

we have reviewed it thinking of it as existing pavenent, you

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P PR,
oo A W N b O © 00O N O O W N P+ O©O

31

know, they're not comng in to pave it today, in which case
It would not conform and we thought it would just continue
simlar to a non-conformng condition on the site. And with
the applicant's proposal to re-pave within three years, we
t hought that would bring it up into conformance. | don't
know if that's a correct interpretation or not.

CHAI R HI LL: Ckay. You want to go through the
rest of your point then, then I'lIl turn it over to OAG?

MR, MORDFIN. Sure. GCkay, the Ofice of Planning
does recommend approval of this application subject to the
same conditions that were approved the last go around with
two changes, one would be that the last tine the application
was approved for three years, and then in discussions wth
the ANC and the applicant, the ANC and the applicant agreed
to nine years and so the O fice of Planning recomrended ni ne
years, also in the report. And the second condition change
is that the applicant shall re-pave the existing parking | ot
Wi th pervious paving within three years of the date of the
order, which is what | had just discussed with you.

But other than the paving, the application is in
conformance with all the requirenents for the special
exception in that it's been in continuous operation since
1994. There are no buildings, it is separated by a m ni num
of 6 feet fromthe residential uses to the west, no signs are

proposed. It will continue to service an accessory parking
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|l ot to a fast food restaurant and not to a principle parking
| ot. And let's see -- and no changes to the lot are

proposed, it will continue the way it is. Wen the applicant

does re-pave it with inpervious paving -- rather pervious
paving -- it should benefit the comunity in that it should
positively affect stormwater nmanagenent. So it's also

| ocated within 200 feet of the fast food restaurant it's
I ntended to serve, and DDOT filed a report indicating it
woul d not have any adverse inpacts on the transportation
net wor K. So therefore, the Ofice of Planning finds that
this applicationis in conformance with the criteria for the
granting of a special exception for accessory parking lots
subject to the conditions as reconmended at the begi nni ng of
the report, including re-paving the lot within three years
to pervious paving.

Thank you.

CHAIR HILL: Okay, before | ask the board whet her

t hey have any questions, Ms. Gazer, I'"'ma little confused
again as to -- and again, the board will have an opportunity
to speak -- but | wunderstand the Ofice of Planning, |
understand the position of the applicant is in, |'m just

trying to figure out if we can nove forward with this the way
it is?
MS. GLAZER M. Chair, OAG has reviewed this and

has concl uded that a vari ance woul d be needed fromthat one
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requirenent. It's a very technical issue and it arises only
because the special cost that had been in existence for many
years | apsed because the application for the new speci al
exception was filed after the whole special exception
expired. And so because of that, this application is being
consi dered anew, not just as a -- the use even though it's
continuing is one thing, but the applicationitself is a new
application that therefore nust conmply wth the ZR16
requi renents, one of which is paving. That being said, the
only question woul d be whet her the applicant could anend the
application to include arequest for a variance fromthat one
condition. And then the only issue is whether -- well, there
are two issues -- is whether notice is required to the
public, that there's also a request for this variance, and
second of all, of course the variance test has been net.

Certainly, it seens |ike between OP and the
testinony of the applicant, that the case could be made for
t he vari ance under the exceptional condition that it's a use
that's been in existence for a long tinme and the practi cal
difficulty of not doing the work inmmediately, but rather
doing it as they've proposed. But that's for the board to
consi der.

CHAIR HILL: Ckay, that's fine. |'mfollow ng.
So how woul d we get back here as quickly as we can get back

here? |I'mtrying to understand that part, likeif -- | nean,
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It was noticed -- nothing's changing in terns of what has
been proposed.

M5. GLAZER. Correct.

CHAIR HI LL: And so we, again, have to foll ow what
the regulation states so then they have to go back and go
t hrough the whol e process again as a variance?

M5. GLAZER: Well, they'd have to anend their
application to include the variance and give notice to the
comunity. The other issue is -- at least | don't have a
copy of the ANC report, | don't knowif there was one or not
-- | understand the ANCis present and supports the proposal.
But if the ANC -- one way to nake it nore efficient, | know
you're in favor of that, is to have the ANC anend t he report
and state that they are in agreenent with the vari ance.

CHAIR HILL: So then it would just be posting?

MS. GLAZER: That's up to the board. | nean,
normal |y when there's a variance added to an application
there's re-advertisenent.

CHAIR HILL: And the re-advertisenment takes how
| ong?

M5. GLAZER  Well, 40 days for the hearing. Yes.

CHAIR HILL: Okay. All right, so Ms. Sigar? So
you're follow ng along with everything that's goi ng on here?

M5. SI GAR  Yes.

CHAIR HILL: Ckay. So I'mtrying to just nake
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sure we do this correctly. Unfortunately, | don't think
there's an issue necessarily wwth what you're trying to do,
and |'"'mgoing to let the ANC here speak, but there's now a
technicality, right, because this |apsed. And so you would
have to -- the ANC could -- | don't even know if you'd have
to necessarily go back before the ANC because if the ANC were
to anend their report to include the variance, but you woul d
have to repost. And so that posting would take 40 days for
you to get back here again.

MS. SI GAR Ckay. Does that also entail, as
menti oned earlier, an amendnent to the application then, we
would have to resubmit a new application to include the
request for the variance in addition to the reposting? Okay.

M5. GLAZER: Yes, the applicant can just file an
anmendnent, a request to anmend, and al so make its case for the
variance in the new filings.

M5. SI GAR:  kay, thank you.

CHAIR HILL: Okay. So I'mgoing to let the ANC
comni ssi oner speak.

COM SSION SITTIG  Thank you, M. Chairman. The
ANC has had very productive conversations wth the
applicant's representatives and we're very pl eased t o support
t he application and we're especi ally concerned they' ve added
the conditions that are of interest to us, including the

putting down the pervious pavenent, which is very inportant
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for the drainage in that area. And also that they wll be
renovating within three years, and we wll be working with
themon that. | just want to enphasize that the nine years

Is very inportant to us, al so because the other two property
owners of this parking lot, their permts, or whatever they
are, will all conme due about the sanme tine, and we're very
concerned that they coordinate to nake that area safe. It's
a very, right now, kind of an unsafe, unseemy area, so we
were very pleased that they agreed to the nine-year
ext ensi on. And at that tine we are going to be, or even
before then, working with themto inprove that whole area,
and they' ve been very cooperative in agreeing to this.

CHAIR HI LL: Okay, thank you. Yes, Comm ssioner
Shapiro, you were here, weren't you for the parking | ot that
was behind -- there was the other property owner that -- it
was by the toy store, wasn't it or no?

COW SSI ONER SHAPIRO. No, | wasn't here. | know
the property quite well, but there was a potential reuse of
that site that | think that nust have cone before.

CHAIR HI LL: Okay.

COW SSI ONER SHAPIRO. | think it was a Chick-fil -

A

CHAIR HILL: Right, okay. Al right. So thank
you, Comnmi ssioner. Thank vyou. Does the Board have any
guestions for the applicant or the Ofice of Planning -- is
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where | think we're going?
So Ms. Sigar, | guess you're going to have to
anmend your -- | can't figure out howto get around it -- so

you' re goi ng to have to anend your application. You're going

to have to re-post for 40 days, we'll get you back here
again. If you want to get to the ANC, and | don't know if
the ANC coul d anend their application-- | nean, I'll let you

guys ki nd of work that out anongst yourselves. Sorry, anend
the letter, because we don't have the letter yet. So | don't
know if you have to present before them again? That's
out si de of ne.

So then, M. My, when could we get back here
agai n?

MR, MOY: If the applicant can anmend your
application, | would say by tonmorrow. The Board could re-
visit this at its March 7th hearing, at the earliest, and
that's like within a day.

CHAIR HILL: And then the posting has to happen,
right. So you have to nmke sure it posts. And then the
affidavit will post, everything has to happen tonorrow.

M5. SI GAR: Ckay, we have no objections to that.

CHAIR HILL: Okay. M. Conm ssioner?

MR SITTIG Are you going to need anything el se
fromthe ANC?

CHAIR HI LL: That |'m not sure.
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M5. GLAZER: Well, as of now, there's nothing in

the record. | don't knowif there was an error uploading it.

CHAIR H LL: Right. WlIl, | guess --

M5, GLAZER But, yes, because the application
woul d change and so the ANC woul d be advised to submt, or
the applicant would be advised to have the ANC submit an
anended report that also goes into the variance.

CHAI R HI LL: | guess what |'m not clear on, M.
Comm ssioner, is that, whether or not they have to present
again to you. | nean, you haven't submtted a letter yet,
so once they anmend the application, you can go ahead and
anend your letter to include the variance, but that m ght be
a question you can ask the Ofice of Zoning across the hall.

Ckay.

MR. SITTIG Thank you.

CHAIR HILL: Okay, M. Shapiro?

COW SSI ONER SHAPI RO Thank you, M. Chairnan
Commi ssioner, this is a question for you, M. Sittig, you
said in passing towards the end that one of the things that
you' re pleased about is with the nine-year extension, that
it allows the possibility for some kind of coordinated use

of the parking lots back there. And |I'm just trying to

figure out, M. Chair -- this may be a question for you or
us -- I'mtrying to figure out which piece of this is gernane
to what this case would be -- but I'mfamliar with this and
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It's not very pedestrian-friendly at all back there, there
are nultiple uses. |It's used for the car wash frequently,
there's all sorts of things going on back there. |[|'m even
trying to renmenber how pedestrian-friendly it is to get from
that parking lot to the Burger King, which | believe it's
not . And |I'm just curious about how the ANC sees the
potential -- how this decision mght affect any potenti al
reuse of the area back there.

MR SITTIG | must first say that | recently
becane a nenmber of the ANC, so |I'mnot famliar with the
previ ous di scussions on this issue. The point | was trying
to make is that we would like to -- | don't know exactly what
the ANC has in mind in terns of reconfiguring that or making
that area safer, but | think the inportant thing was that we
wanted to work in conjunction with the three owners at the
same tinme to have a conprehensive plan for that area.

COMM SSI ONER SHAPI RO Thank you. And | would
just ask for, 1'd be curious about the ANC s position but
also with the applicant to be mindful, and | think it would
be helpful for nme when this conmes back if there was sone
di scussion around pedestrian safety issues related to the
parking | ots.

MR SITTIG | agree with you.

COW SSI ONER SHAPI RO: Thank you, M. Chair.

CHAIRH LL: So M. My, that being the case, then
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| don't knowif M. Shapiro wll ask himto cone here if he's
avai l abl e on March 17th.

Oh, he's back that day. This is very interesting,
how t hese things work. | guess M. My knows what's goi ng
on.

All right, so M. Janes, ny wife's a vegetarian
and we | ove the veggie sandw ch, it's the only place we can
stop on the road. W only stop at Burger King's.

MR JAMES: Wuld it be bi-partial to bring you
a gift card?

CHAIR HI LL: No, no. You can't do that. Yes, you
can't dothat. I'mjust letting you knowthe veggi e sandw ch
saves nme a |lot of trouble.

Ckay, so we'll see you back on the 7th? The 7th.
Ckay, thank you all.

M5. SIGAR:  Thank you so nuch.

CHAI R HI LL: And then, obviously, we'll need a
suppl enental fromthe O fice of Planning.

MR. MOY: All right, thank you, M. Chairman. So
| believe the next case application before the Board is
Application No. 19667. This is of Laura Peyton and Sarah
Hopki ns, caption advertised for a special exception under
Subtitle E, Section 5201, this is from the rear addition
requi renments, Subtitle USection 205.4. This would construct

a two-story rear addition to an existing one-fam |y dwelling,
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RF-1 Zone at 1108 5th Street NE, Square 805, Lot 88.

CHAIR HI LL: Ckay, great. |Is the applicant here?

Wul d you like to conme forward?

Did you get sworn in, sir?

Ckay, if you'd just state your nane.

MR, NOEL: My nane is Janes Noel from Noel Design
Bui | d.

CHAIR HILL: Can you spell your |ast nanme for ne?

MR, NCEL: N O E-L.

CHAIR HI LL: Okay, great. So M. Noel, are you
going to be presenting for us?

MR, NOEL: Sure.

CHAIR HI LL: Ckay.

MR, NCEL: | was not sure, that's my first tine
here and | didn't know the process. | saw sonetinme before

come and sit down, sonetine they don't, so | was not sure

since --

( Si mul t aneous speaki ng.)

CHAI R HI LL: Sure, | wunderstand. That' s okay.
So unless it's an expedited review or a decision case -- it's
a hearing -- and so peopl e have an opportunity to speak, the
public will have an opportunity to speak, you'll have an
opportunity to present your case. And are you here

representing the property owner?

MR. NCEL: Yes.
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CHAIR HI LL: And do you have an affidavit saying

so that you can represent the property owner?

MR NOEL: Yes, it's been filed.

CHAIR HI LL: Okay, great. Al right, so | don't
particul arly have a | ot of questi ons about what you' re trying
to do.

MR, NOEL: That's what | thought.

CHAIR HI LL: But if you could just go ahead and
tell us alittle bit about the project, and then al so how you
believe you' re neeting the requirenents for us to grant the
relief requested, or you can just tell us a little bit nore
about the project and we can turn to the O fice of Planning,
because t hey do have an analysis in their report which states
how you're neeting the criteria for us to grant the relief
request ed.

The one question | did have was that, did you go
to the ANC neeting and present there?

MR, NOEL: Yes, | did.

CHAIR HI LL: Okay, because it seened |i ke they had
some questions concerning visibility and sight lines. They
didn't seemto have any particul ar opposition to it or any
conditions they wanted to add, but you can just speak to that
alittle bit.

MR. NOEL: Yes, | nade drawi ngs and we subm tted

also to the website.
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CHAIR HILL: Okay, so if you can just nmaybe speak
to all that while you' re going through your presentation.

MR, NOEL: Sure.

CHAIR HILL: And you can begin at any tine.

MR NOEL: GCkay. Well, as nentioned earlier, this
Is a two-story addition in the rear property. Basically
we're conplying with setbacks, height, but there is a rule
205.4 which canme up in 2017, in April 2017, that stops us
fromgoing 16 foot out, and the requirenent nowis 10 feet.
W were not aware of the change, so we went forward wth
bui | di ng an addition which kind of makes sense to ny client.
So we started the BZA process. As far as | know the ANC
recommended approval of our case. | also spoke with the
Ofice of Planning and apparently they're also in approval
of our project. | also had a neeting with the Capitol Hil
Soci ety which also, | believe, wite a recommendation. | was
asked at the ANC neeting, that was a drawi ng that apparently
was required that we haven't produced at the tinme, which was
how does that inplicate the street view from the nei ghbors
or fromacross the street. | submtted a drawi ng and, from
our cal cul ati on showi ng el evati on, you cannot see the front
of the addition that we're proposing because it's 10 feet 10
off the front of the property.

| think that's pretty much what | have to say,

except if you have any questi ons.
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CHAIR HILL: Ckay. Does the Board have any

questions for the applicant?

Ckay. Al right, I"'mgoing to turnto the Ofice
of Pl anni ng.

MR, COCHRAN: Thanks, M. Chair. O her than
noting that since OP filed its report, the Zoning Commttee
of Capital HlIl Restoration Society has voted and did supply
t he docunentation that they voted to recomend approval. And
the sane thing is for ANC 6A QG her than that we'd be
pl eased to stand on the record in recomrendi ng approval of
t he applicati on.

CHAIR HI LL: Ckay, great. Thank you. Does the
board have any questions for the Ofice of Planning?

MEMBER WHI TE: Are you confortable with the sight
line study?

MR, COCHRAN:  Yes.

MEMBER WHI TE:  Ckay.

CHAIR HI LL: kay, does the applicant have any
guestions for the Ofice of Planning?

MR, COCHRAN:  No.

CHAIR HILL: Al right. Is there anyone here
wi shing to speak in support of the application?

Is there anyone here wshing to speak in
opposition to the application?

| s there anyone here fromthe ANC?
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Al right. M. Noel, you have anything further

to add?

MR, NCEL: No.

CHAIR HILL: Al right. So I'mgoing to go ahead
and close the hearing. |Is the Board ready to deli berate?

Al right. So, again, based upon the analysis
provided by the Ofice of Planning as well as all that's in
the record, | don't really have a particular issue with it.
| was kind of curious about sonme of the discussions that the
ANC had, but it seens as though that was addressed by the
sight line study and the Ofice of Planning is satisfied with
that study. In addition to that, as the O fice of Planning
notes, the Capitol Hill Restoration Society was in approval,
as well as there were four letters in support, ANC 6C was
al so in support. However, | would base ny decision on the
anal ysis that was provi ded by the Ofice of Planning in terns
of how the standard is being net.

Does the Board have anything else they'd like to
add?

kay, I'll go ahead and nmake a notion then to
approve Application No. 19667 as captioned and read by the
secretary and ask for a second?

VI CE CHAI R HART: Second.

CHAIR HI LL: Mtion has been made and seconded.

All those in favor
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(Chorus of ayes.)

CHAIR HILL: Al those opposed?

The notion passes. M. My?

M5. GLAZER: M. Chair, | think the Board can read
back the vote or | can read it?

CHAIR HI LL: Ckay. M. d azer, you're wel cone to.
The notion passes.

M5. GLAZER: | believe the vote was 4 to O to 1.

CHAIR HILL: Yes. Yes, summary order please.

Thank you.

MR. NOEL: Thank you.

CHAIR HILL: W're going to take a three-mnute
br eak.

(Wher eupon, the above-entitled matter went of f the
record at 11:16 a.m and resuned at 11:27 a.m)

MR, MOY: Al right, | believe, M. Chair, it was
ny understanding that you wanted to nove forward wth
Application No. 19672 of MIton Halem H A-L-E-M

CHAIR HI LL: Yes, sir.

MR. MOY: This is as captioned and advertised for
speci al exception under Subtitle D, Section 5201, distance
from the rear yard, or rather rear addition requirenent,
Subtitle D, Section 1206.4, to construct a third story and
a rear addition to an existing one-famly dwelling, R-20

Zone, at prem ses 3608 S Street NW Square 1305, Lot 47.
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CHAIR HI LL: Wbuld the parties please cone to the

t abl e?

We'll get to that, just go ahead and take a seat
for now.

Have you all been sworn in? Ckay, if you can
pl ease i ntroduce yourselves fromny right to left.

MR HALEM Mtchell Halem property owner.

MS. STUART: Elizabeth Stuart, project designer.

MR CRCSS: M chael Cross, project architect.

MR SOLOMON: Ed Sol onbn, ANC2EO1.

CHAIR HILL: Okay. So let's see, who's going to
be presenting to us?

MR CROSS: | wll,

CHAIR HILL: Ckay. Al right, M. Cross. So
Commi ssi oner, we're going to get to you, but you can just sit
there if you like. There's a portion that the ANC cones to,

but you can just go ahead and sit there.

So M. Cross, I'mgoing to go ahead and give you
time to present to us. | nmean, this one seens to have a
little bit nore -- we're going to be discussing a few ot her

itens it looks like in terns of, as you know, the ANC i s not
i n approval and does not believe you' ve net the standards.
So if you can go ahead and wal k us through the project, walk
us through how you do think the standards have been net in

order for us to grant the relief requested. And then we'l]l
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ki nd of work our way through this.

"' mgoing to go ahead and put ten m nutes on the
clock, if M. My, that clock's working nowadays.

kay, great. And just so | know where | am And
you can start whenever you |ike.

MR CRCSS: Thank you. Agai n, M chael Cross,
architect responsible for 3608 S Street NW W are seeking
relief for a rear addition that is greater than 10 feet in
the R-20 Zone. O herw se, the project proposed is conform ng
with all el enents of zoning, including height, |ot occupancy,
perneabl e area, et cetera. The addition proposed woul d be
only 10 feet past the west nei ghbor, however, it would be 22
feet past the neighbor to the east. W have net directly
with a small group of concerned citizens --

CHAIR HILL: Can you tell me that again? |'m
sorry, | mssed that first part.

MR, CROSS: So as you're aware, the code requires
it to not be greater than 10 feet past either adjacent
nei ghbor . It is conforming with the western neighbor,
however the eastern nei ghbor has no addition, which is the
original house and alnost, | would say, atypical for the
block itself, simlar to ours.

CHAI R HI LL: l|'"'msorry, M. Cross, how far back
is it going?

MR CROSS: It is 22 feet past the rear wall of
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our eastern nei ghbor.

CHAIR HI LL: Ckay, great. Thank you.

MR, CROSS. Therefore, therelief is being sought.
We've net with a small group of concerned citizens, as well
as the larger ANCitself. Through those neetings and wor ki ng
with the Single Menber D strict Conm ssioner hinself, we
bel i eve we understand the nei ghbors' concerns to |largely be
related to visual and acoustical privacy, specifically
relating to the rear bal cony and t he additi onal proposed roof
deck. As a gesture to respond to these concerns, our client
has voluntarily conceded the following matter of right
el ements, specifically we have renoved the matter of right
roof deck fromthis proposal, we have added privacy screens
to this proposal at the third-story bal cony, elimnating the
visual sight lines into the adjacent nei ghbors' yards.

Additionally, we are pr oposi ng i ncreased
acoustical insulation in areas of party walls that were of
concern, specifically the bathroons and el evator shaft, and
have agreed to not install any hard-w red, exterior speakers.
W have received letters of support from both adjacent
nei ghbors and stand by the Ofice of Planning report, glad
to answer any questions that you may have.

CHAIR HILL: Al right. Does the Board have any
guestions for the applicant?

MEMBER VHI TE: Just one question, what was the
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feedback wth the neighbor to the west where they're -- |
guess that's where the rear wall goes, what 22 feet? You
said they were on board, but | just wondered if you could
give ne a little bit nore substance.

MR CRCSS: Yes, just to clarify, it's the
nei ghbor to the east that | believe we're actually passing
22 feet. | did not speak to that nei ghbor directly. |'mnot
sure if the owner's able to --

MR HALEM | spoke with them |'ve owned the
resi dence for 12 years and known himfor a long tine. He is
actually planning an addition next year. He wote a letter
of support for our addition, so he's on board with it and in
support of it.

MEMBER WHI TE: Ckay, thank you.

CHAIR HI LL: Okay, anybody el se? | have a couple
guestions, but anybody el se?

Okay, just real quick, M. Cross -- |I'm | ooking
at your exhibit and also | guess you have it pulled up here
-- the photograph that's the rear here, the top-right corner,
the gray building to the left, that's the one that you're
mat chi ng? |'mjust trying to understand, that's the building
to the west?

MR. CROSS: That's correct. The one on the left
in the upper right-hand photo is the western buil ding.

CHAIR H LL: Right. Yes, okay. | gotcha. But
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you originally said that | thought you were matching the
nei ghbor to the west in terns of how far back you're going?
You're not matching, you're going to pass that, correct?

MR CRCSS: We happen to be 2 feet past that

nei ghbor.

CHAIR HILL: Ckay, you're 2 feet past that
nei ghbor.

M5. STUART: No, |I'msorry. The neighbor to the
west there nowexistingis 12 feet past our rear wall. W're

proposing to extend 10 feet past that 12.

CHAIR HI LL: | gotcha. Al right, so | just
wanted to clarify. | see. Ckay.

kay, I'mgoingtoturnto the Ofice of Planning.

M5. MYERS: Hello, Crystal Myers for the Ofice
of Planning. The O fice of Planning is recommendi ng approval
of this project and rests on the record of the staff report.

CHAIR H LL: Does anyone have any questions of the
O fice of Planning?

VICE CHAIR HART: Can you just step through the
particul ar i ssue about the 10 feet being the -- the applicant
is looking for relief fromgoing nore than 10 feet beyond t he
property to the east. Can you just talk about how that is
okay, how you perceive that to be okay?

MS. MYERS: Well, since the special exception

allows for that if you are neeting the light and air, you're
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not inpacting light and air of the neighbors. W took a | ook
at the applicant's shadow study and did not feel that it was
an undue anount of inpact to the neighboring properties. W
al so note that the rear yard is quite, | believe nore than
double the requirenent or the mninmum requirenent for rear
yar d. So there should be nore than sufficient air flow
When it cones to privacy, as the applicant noted, screening
nmeasures have been taken. And as far as enjoynent of the
nei ghboring properties, we took into account that the
applicant had taken consideration of the screening as well
as renoving the top deck, | think it was a rooftop deck, as
wel | as both nei ghbors had wote in support of the project.
And when | ooking at it fromthe street, as well as fromthe
rear alley, we did not feel Ilike it was enough of a
substantial inpact to the visual character of the street and
alley. And as the applicant noted, the rest of the zoning
requi rements were conformng, so we were satisfied that this
project net the requirenents of the special exception.

VI CE CHAI R HART: Thank you.

CHAIR HI LL: Comm ssi oner Shapiro, you had a
guesti on?

COW SSI ONER SHAPIRO | do, M. Chair. This is
actually a question for the applicant.

That's perfect. Can you go back to the previous

picture, that satellite view where you were | ooking -- that
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one right there. So the upper right-hand corner, the grey
house is the existing one. You're the light-colored one in
the mddle. That's going to pop out -- right, that's it.

So -- and it may or not be relevant to this case
-- but those are at-ri sk wi ndows, so this cones out and t akes
out those w ndows?

MR.  CROCSS: That's correct. And the adjacent
property owner is aware of that.

COW SSI ONER SHAPI RO So then if the adjacent
property owner cones back to us in two years and they want
to kick out another 6 feet, they can take out your w ndows?

MR. CRCSS: Yes, we're not proposing any at-risk

Wi ndows.

COW SSI ONER SHAPI RO None at all on either side?

MR, CROSS: No, sir.

COMM SSI ONER  SHAPI RO Ckay. Thank you, M.
Chai r.

CHAIR HILL: Ckay. Al right, so I'"'mgoing to
nove to the ANC. M. Comm ssioner, you'll go ahead as per
the regulation, you'll have five mnutes to present to us,
and I'lIl let you start whenever you like. And we do have the

| etter that's in the record. The one question | would have
for you just before you start, is that they did renove the
roof deck and | wasn't clear as to whether -- during the

del i berati ons, when your ANC net, | guess they had the roof
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deck at the time, so | just wonder if that changes anything
in terns of you all's deliberation?

| just wanted to nake a comrent on t hat before you
nove forward with your presentation.

MR SOLOMON: M. Chai rman, Zoning Conm ssion.
On January 3rd, 2018 ANC 2E held its regularly schedul ed
public neeting. Qur commi ssion reviewed the subject
application for special exception and a 6-0 vote recomended
the application for special exception be denied. The
proposed addi ti on woul d i ncl ude a bal cony at the rear of the
second floor, a deck at the rear of the third floor, a deck
on the roof of the new third floor. ANC 2E believes that
these three el ements woul d unduly conpromni se the privacy of
use and enjoynent of neighboring property is a violation of
5201. 3B of the zoning code. W understand the applicant
renmoved t he deck on the roof of the newthird floor after the
ANC neeti ng, but the second-floor bal cony and the deck at the
rear of the third floor remain. ANC 2E continues to believe
that the addition of these el enents would unduly conprom se
the privacy of use and enjoynent of neighboring properties.
Installing privacy screens on the east and west sides of the
third-floor deck would not significantly alleviate the
potential intrusion on the privacy of the neighboring hones
to the east, west and south of the property.

ANC 2E does not have the ability to confirmthe
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adequacy of the shadow studi es offered by the applicant, and
therefore is concerned the proposed addition m ght unduly
affect the light available to neighboring properties, a
vi ol ati on of 5201. 3A of the zoning code. ANC 2E i s concer ned
that the addition of a third story to the front side of the
house may substantially visually intrude upon the character,
scal e and pattern of houses on the south side, the 3600 bl ock
of S Street NWin violation of 5201.3C of the zoning code.
The O fice of Planning report deals with this inportant issue
I n conclusatory fashion w thout even describing the existing
character, scale and pattern of the houses on the subject
bl ock. While there are a few houses where third floors were
added before the 2016 code becane effective, this case
represents the first attenpt to gain approval for such a
dramati c expansi on through the special exception process.
Approval of this application will open the door
to changing the block which is currently predom nately
conprised of two-story structures, to a bl ock dom nated by
much | arger houses. Approval of this application would
undeni ably change the character, scale and pattern of the
houses on the bl ock. Advi sory Nei ghbor Comm ssion 2E
received letters that were predom nately, were alnost 2 to
1 in opposition to the special exenption. Only one letter
of support came from a resident and six canme from absent ee

| andl ords or devel opers. Nineteen |letters of opposition camne
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fromthe residents. At the January 3rd general neeting of
ANC 2E not one person raised their hand in support of
granting the request of special exenption.

ANC 2E's goal is to preserve the character of the
nei ghbor hood whil e providing the flexibility required neeting
t he needs of the changing |ifestyles. The proposed addition
Is massive and not at all conpatible with the adjoining
rowhouses lining the block of the 3600 bl ock of S Street NW
Wt h above as background, ANCrecommends that the application
for a special exenption to pronote the construction of third-
story addition and the 22-foot addition to the rear of the
bui | di ng, including a second-floor balcony or a third-fl oor
deck and a roof deck be deni ed.

That's the end of ny official statement. W just
want clarification and additional information. On the block
of S Street where this house is, where the applicant's house
Is located, there are 15 hones along this block. Three prior
to the rules being changed have this third-floor addition,
this is the first addition that requires a special exception
to create this massive structure. If we allowthis to happen
and this house i s added to that bl ock, over 25 percent of the
15 houses there will have this third-floor addition, that's
the concern to the ANC that's going to change the character
of this bl ock.

The last itemfor clarification, in the record of
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the list of the hones, the residents live wwthin 200 feet of
the applicant's property, 3610 resides to the west, 3610 S
Street resides to the west. Exhibit 40 has Thomas and Ashl ey
George as owner of this property, however, in Exhibit 6 it
does not have their nane |isted, but they do have a Thonas
George listed at 3604 S Street. There's also a property for
3604 S Street that's owned by Mchael Lewis, this was kind
of confusing to the ANC. And also the property to the west,
If there's no nane there, it looks like this is also an
absentee | andl ord, an absentee owner on both sides of the
property, because none of them are listed on the list of
houses in 200 feet of the subject property.

| hope | made that clear to you. | saw the | ook
on your face.

CHAIRHI LL: Yes, we'll figureit out. M. Cross,
the letters that you have in support of the property owners
on either side, those are fromthe property owners on either
side, correct?

MR, CROSS: Yes, sir.

CHAI R HI LL: So MR SOLOMON, you're confused in
whi ch way?

MR SOCLOMON: We don't knowif it's a trustee or
if there's -- their name is not listed on the list of the
houses within 200 feet. W're not suggesting that they are

not the property owners, we just want clarification if it's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

58

a trustee or who owns that property, because they're also
adding a property at 3604, and then there's another person
that owns 3604 that's listed in that list. So we're not sure
who owns properties on that bl ock.

CHAIR HI LL: Ckay. So M. Cross, how can you
testify that those -- I'mjust trying to understand how you
cane about getting the letter of support from the two
property owners on either side of you?

MR CROSS: Yes, | guess | would say, I'll et ny
client speak to the ownership specifically, but |I would say
t he poi nt of absentee ownership versus resident ownershipis
irrelevant, that they both have equal property rights.

CHAIR HI LL: GCkay, M. Hal en?

MR. HALEM Hal em

CHAIR HI LL: Hal em you can pull that mc over
there to your left. That's okay. W don't have a |ot of
noney but we got a little bit.

MR, HALEM Yes.

CHAIR HILL: So, again, |I'm just trying to
under stand how you got in touch with the property owners and
who the property owners are?

MR. HALEM As | said, |'ve owned the property for
12 years and | know that the Georges own the property at 3610
S -- a matter of fact, | double checked that in the tax

assessor's file.
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CHAIR HILL: Okay, that's fine. So that's one of

t hem

MR HALEM Prior, they used to own 3604, which
M. Solonon's referring to. They sold that several years
ago, that was their primary residence.

CHAIR HI LL: Okay, so you have a |l etter of support
fromthat owner now?

MR HALEM | don't, 3604 is a couple doors over.

CHAIR HILL: |'"'m sorry, | just nean the two
I mredi ately next to you?

MR. HALEM The two i mredi ately, yes.

CHAIR HILL: Al right. Gkay. Al right. GCkay.
So does anybody have any questions for the ANC?

MEMBER WHI TE: There was j ust one question for M.
Sol onon, | noticed that Joe G bbons is the one that subm tted
the letter for the ANC

MR. SOLOMON: He's the chair.

MEMBER WHI TE: He's the chair, dated January 8th.
So | guess the question is do you have aut hori zation to speak
for the entire ANC?

MR. HALEM Yes, | do.

MEMBER VWHI TE:  You do.

CHAIR HILL: Ckay. So M. Solonmon, the only
comment | kind of have --

VMEMBER WHI TE: M. Chair, |I'm sorry, generally
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there's a witten authorization as to who's authorized to
speak for the ANC.

CHAIR HILL: Was there not a witten
aut hori zation? That's what | thought MR  SOLOVON was
testifying to.

MR, SCLOMON: | believe this was Conm ssioner
Mur phy with our ANC just advised ne --

CHAIR HI LL: Ckay, sure.

MR SOLOMON: -- that it may have been incl uded
inthe authorization of the resolution, but I'll take a | ook.
CHAIR HILL: That's all right, | have your

resolution in front of me.

Yes, | don't see that you're listed, but that's --

VI CE CHAI R HART: We have the ANC letter, the
report itself that you submtted, and so that itself is what
we give great weight to. And if we don't have the
aut hori zation, | just don't know if there's anything else
that's been posted by the ANC

CHAIR HILL: Okay, |I'mconfortable listening to
the conmissioner, I'mjust trying to understand whether or
not there's something | need to dot my i or cross ny t or
sonmething. |Is there sonmething that we need fromthe record,
that's witten in the record, that says that MR SOLOVON - -
| nmean, he's one of the comm ssioners obviously, he's |isted

at the bottomof the letter -- do we need sonething witten
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that states that he's representing the ANC?

M5. GLAZER: It woul d be a good idea.

CHAIR HI LL: Ckay. M. Conm ssioner, if you could
just add sonething to the record afterwards. | believe you.

So | nean -- and there are people here in
testinony and this is sonet hing we' ve been conti nuing to kind
of struggle with in terns of the requests and the standards
for this type of work. | just did want to nention one thing:
you nentioned a | ot about the height. | nean, the height's
here by right, they're not -- the only reason that they are
here for is for the 10 feet beyond the wall. The height it's
their right to go this high, it's their right to have the
roof deck. The only thing that they're here for is for the
speci al exception to go beyond 10 feet. So just wanted to
| et you know.

MR, SOLOMON:  Yes, we understand the height. The
way that we | ook at the project, we look at the project in
total as the Ofice of Planning | ooked at total when they
made their comrents as far as the effect on the frontage of
S Street. So this is our opportunity to come to express the
views of the community as far as the i npact on the scale, the
character, so forth of S Street.

CHAIR HILL: No, | understand. | guess |'mj ust
trying toclarify, is that's not sonething that's within our

purview. | mean, the height's already there by right. W're
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not here to discuss the height, we're here to discuss the
speci al exception in ternms of the 10 feet going back. And
there's been -- | don't know if you were comm ssioner when
this whole thing happened in terns of the changes that were
made to get us to this point rather than people going all the
way and filling out their lot by right? Were you a
comm ssioner when all that was going through the Zoning
Commi ssi on?

MR, SOLOMON: | believe | was.

CHAIR H LL: Okay. So | cane a little bit after
that but | was here for when this started to happen. | know
there was a lot of testinony that was taken from both sides
in terns of, it was basically down-zoning for, people now
were no longer able to fill out their entire lot, which they

were goi ng back 50 feet or however far back they were able

to go. And in fact, they were even able -- | can't renmenber
-- they were even able to go up higher, | think they were
able to go up 40 feet by right. And then there was a
nmezzanine -- so | guess what I'mtrying to just point out,

it was a very long discussion and point to get us to where
we are here. And so, but | amwell aware of what -- but |
don't necessarily have any issues with the community com ng
forward and speaking to all these things. | think that's
within their right and | think that | as a community nenber

woul d al so be down here as well. But that m ght have been

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP P PP R
oo A W N b O © 00O N O O W N P+~ O©O

63

sonething that has already passed in terns of the Zoning
Comm ssion went through all this to get us to this point.

So | just want to clarify, we're here for the 10
feet in terns of the special exception, we're not here for
the height. So, but I'll just -- anybody el se have anyt hi ng
for the comm ssioner?

kay. But M. Comm ssioner, thank you for com ng
down. | nmean, it really, it's -- fortunately it's a very
short day for you, sonetines this goes to |ike 3:00, 4:00,
5:00 and I"'mglad that you were at | east able to get here by
noon. But okay, I'mgoing to go see, is there anybody here
wi shing to speak in support? |Is there anyone here w shing
to speak in support?

Is there anyone here wshing to speak in
opposi tion?

Okay. Now, |I'mgoing to ask you all to go off,
if you wouldn't mnd, I"'mgoing to allow all the opposition
people to conme forward.

You can just have a seat wherever you liKke.

Have all you been sworn in?

Okay. All right. If anyone who hasn't been sworn
in, if you could just stand and take the oath adm nistered
by the secretary to ny left. He's over here. And al so
anyone else in the audience that needs to testify, please

rai se your hand.
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MR MOY: Do you solemly swear or affirmthat the
testi nony you' re about to present in this proceeding is the
truth, whole truth and nothing but the truth

Thank you. You may be seat ed.

CHAIR HILL: Ckay, if you could please all
I ntroduce yourselves fromny right to left.

You need to push the button until the Iight cones
on.

M5. LEWS: Yes, Pauline Lewws and | |ive at 3604
S Street, so we are the owners of that property.

MR LEVY: Does this work?

CHAIR LEWS: No, that mcrophone right there.

MR, LEVY: GCkay. Ed Levy, | live at 3534 T Street

BAUME: Carol Baune, | live at 3602 S Street.
CARPER: Ann Carper, 1935 39th Street.

PERKINS: M chael Perkins, 3603 R Street.

5 3 B

COUGHLI N:  Nan Coughlin, 1700 36th Street NW

CHAIR HHLL: Okay. Al right, well thank you for
com ng down. M. Lew s, you kind of cormmented. You're not
one of the adjacent neighbors, correct?

MS. LEWS: No.

CHAIR HILL: You can just push it once.

MS. LEWS: No, I'm not one of the directly

adj acent nei ghbors, but two doors down.
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CHAIR HILL: Okay. Al right, so you'll each get

three mnutes to speak. The clock's up there on ny |eft and
right. And you can begi n whenever you |ike.

M5. LEW S: s there anybody that'd like to go
first?

CHAIR HILL: It doesn't matter. W' re just going
to go down the |ine.

MR LEWS: Okay. Well, as a neighbor just two
doors down, | wll say that |ight and privacy are definite
| ssues that we have. W have two young children and with
this sort of addition it will no | onger be the house that we
purchased, for sure. So we definitely have concerns about
that. Another concern | have is the perneabl e space, they
say that there's anpl e space, but we're concerned that, with
the water runoff, is there enough so that way we do not have
i ssues with water going into our yard, creating nud and
what not, which one of our other neighbors is currently
experiencing on S Street. And this neighbor |'m talking
about lives, | think, four doors down, who is directly next
to one of these large three-story structures and is dealing
with runoff into her yard. So that's definitely a concern
t hat we have.

So that's all | have to say for now, | mght junp
in later.

CHAIR HILL: I'"msorry. You have three m nutes
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to speak and give your testinony.

And so -- no, that's okay -- if we have questions
for you, we can cone back and we can see how we nove forward
wth this, if there's further informati on we need from you.
|'"m just pointing it out it's not a big discussion. So
pl ease, sir, go ahead.

MR LEVY: Well, maybe | can take sone of her
time. |I'mEd Levy and | want to highlight a few key points
that | addressed in the letter of opposition that
submtted. First, a special exception can only be granted
if it wll be in harnmony with the general purpose and intent
of the zoning regulations. One of the first provisions of
the R-Zone regulations states that they are intended to
recogni ze and rei nforce nei ghborhood character. And a stated
purpose of the R-20 zone regulations is, and | quote, to
limt permtted ground coverage of new and expanded bui | di ngs
and ot her construction to encourage a general conpatibility
between the siting of new or expanded buildings and the
exi sting nei ghbor hood.

It's alnobst as if this was witten to apply to
this situation that we're dealing with here. Clearly the
grant of a special exception here would conflict with the
provi sions | just described and woul d not be in harnony with
t he general purpose and i ntent of the zoning regul ation. The

addi ti on here woul d be far | arger and occupy nmuch nore of the
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avail able yard, total |ot and air space than nost of the
structures in its inmediate vicinity. On this | have to
di sagree with what M. Cross said. As indicated by M.
Sol onon, three quarters of the structures, if not nore, do
not have any sort of addition even faintly close to what's
proposed here. And the addition here would be a big
departure from the overwhelmng majority of houses in the
Burl ei th nei ghborhood.

| command the panel's attention to Exhibit 56, a
statenent by Burleith resident Jean Smth that addresses in
greater detail the purpose and intent provisions of the
zoni ng rul es. Second, the non-resident owners of the two
properties abutting 3608 S Street each submitted the sane
brief, standard form statenent supporting the proposed
addi ti on. Nei t her addressed the inpact of the proposed
addition on their property, or whether the addition woul d be
in harmony with the purpose and intent of the zoning
regul ati ons. Therefore, these statenents offer no basis for
concl uding that the proposed addition neets the criteria for
granting a special exception.

Furthernore, approval by abutting property owners
is not grounds for granting a special exception. The
criteria for such relief do not nention approval of an
addi ti on by nearby owners. For exanple, the requirenent that

| ight and air avail able to nei ghboring properties -- and |'m
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quoting here -- shall not be unduly affected, doesn't say
shall not be unduly affected in the opinion of owners of
those properties or as determned by such owners. The
determnation of whether I|ight and air to neighboring
properties is unduly affected does not depend on t he opi ni on,
j udgnent or feelings of the owners of those properties. And
t hat makes sense.

Wthin nonths -- or nmnaybe sone period sonewhat
| ess than the 47 years |'ve owned ny house -- the current
property owners could cease to own the properties, but any
addition that's built would remain. For all practical
pur poses, the addition would permanently affect the use and
enj oynent of the nei ghboring properties. Hence, thecriteria
for granting special exceptions are witten to address an
addition's inpact on the neighboring properties, not the
i npact on the owners of those properties.

Third, the regulations state that an addition
along with the original building as viewed fromthe street,
alley and other public way shall not visually intrude upon
the character, scale and pattern of houses along the
subject's street frontage. To interpret this provision as
concerning only the view from the street frontage would
i gnore the | anguage, quote, as viewed fromthe alley or other
public way. Thus, this requirenent concerns visual effect

of the addition from both the street and the alley. The
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O fice of Planning report apparently agrees with that. It
addresses the visibility of the proposed addition fromboth,
but in contrast to the O fice of Planning' s conclusion, as
viewed from the alley behind 3608 S Street, the proposed
addition would substantially visually intrude upon the
character, scale and patterns along the sanme side of S
Street. The proposed addition would be |arger than any of
the existing additions, it would be very different in
character fromthe rear facades of nost of these houses, and
woul d be conpletely out of character with the rear facades
of the houses to the east.

Finally, in a previous proceeding there was
reference to a, quote, matter of right envel ope that would
al l ow construction of an addition resulting in | ot coverage
of 60 percent in the R-20 Zone. However, currently a rear
wall -- and this is what we're concerned about here --
currently a rear wall of an attached building can be built
nore than 10 feet beyond the farthest rear wall of any
adj oi ning property only if approved as a special exception.
Thus, no matter of right exists beyond the 10 foot limt.
Between this limt and the lot coverage limt, construction
is all owable but not a natter of right.

Thank you for [|istening.

CHAIR HI LL: Thank you. Ms. Baune?

MS. BAUME: Yes, |I've lived in Burleith for 23
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years and | chose ny house because of the light and air
around, the fact that | could | ook out the back. There was
space for ny garden as well as in front. The zoning |aws,
| believe, were neant to protect neighborhoods that were
built in a certain way. These nei ghborhoods were built in
the 1920s and were noted for the fact that they were set back
fromthe street and had yards and had all eyways that are in
appropriate parts of the neighborhood. So the whole
character of the neighborhood devel oped by Arthur Heaton
who's a noted architect -- he also designed the National
Cat hedral -- was to have a cohesive nei ghborhood with houses
generally of the sane size, small variations on style and
open backs. Now, if this house were to be built -- | live
a coupl e houses fromthe proposed construction -- | woul d be
| ooki ng out into a massive wall.

And | know that as a matter of right, they can
build three stories up, but when you take into account what
they're asking for to be exenpted fromthe zoning rules to
go not only back but three stories up, it's the entire nmass
that affects the view and affects the light. And it also
affects the air because | have noticed that in the anal yses
that were done by the Ofice of Planning and sonme of the
ot her comments, | don't think they took into account that a
garage fromlot line tolot lineis also planned and it goes

directly tothe alley line, it's | abel ed as parki ng space but
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in one of the drawings it's a garage, and | understand a
garage is planned. So | would hope there would be a review
of the I ot occupancy and the consideration of |ight and air
because of that.

| want to say that |I'm here also speaking for a
nunber of nei ghbors who could not take off fromtheir work,
and anot her nei ghbor who, because of health reasons, coul dn't
be here. One of the neighbors lives at 3614, a couple doors
down from the proposed property and they are very con --

CHAI R HI LL: Excuse ne, M. Baune. |"msorry to
interrupt you. Did they submt testinony?

M5. BAUME: Yes, they did.

CHAIR HILL: COkay. And so if they submtted the
testinmony -- the only reason why I'minterrupting you is that
in order for you to speak on their behalf, they would have
had to send sonmething into the record that says that you can
speak on their behalf. So if they have subm tted sonething
into the record, then we do have that. So you can't speak
on their behalf, I'mafraid, unless you have sonething from
them that says that. So |'d rather you just speak on your
behal f .

M5. BAUME: Ckay. | would Iike the commttee to
note that, although the plans fulfill the requirenments for
per neabl e space, all of the perneable land is in the front.

There's only about 160 square feet in the back. And other
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nei ghbors where the perneability in the back is simlar, they
get all the rainwater and during the sunmer their property
In back is nuddy and it's hard to dry al so because of the
shadows that are cast. I was given a photograph by that
nei ghbor, am| allowed to show it?

CHAIR HI LL: Yes, you can submt it into the
record.

M5. BAUME: Ckay.

CHAIR H LL: And if you wanted to showit, you'd
have to stand over by where the canera is. There's a canera
over there that M. My can show you. |[If you stand up and
wal k to your right, there's a canera right over there. And
then you need the mcrophone, so this is going to be
conpl i cat ed.

You have a -- there's a portable m crophone M.
Moy has, | think.

No, | think M. My has a portable -- well, first
of all, you need a -- well, | don't have a portable
m cr ophone.

M5. BAUME: (Kay.

CHAIR HILL: | thought we used to have a portable
m cr ophone. I'm sorry to -- oh, here we go, portable
m crophone com ng out. So Ms. Baune, just one second, here's
a portable m crophone, and then they'll put the camera on

where you need to stand. And M. My, | don't know where the
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person actually stands to show that onto the record.

Just stand back a little bit farther.

So stand back over by that corner, the table.

M5. BAUME: Onh.

CHAIR HILL: Yes, that's great.

We just have to make sure everybody can see it.
That's why I"'mtaking this tine.

Okay, there you go.

M5. BAUME: |'mgoing to take it out of the bag
because on the screen, it's got sone |light reflection.

Let me try this again.

CHAIR H LL: Oh, okay, no. That'd be great. Wy
don't you just hold it for her right there, that'd be great.

Just hold it.

M5. BAUME: |If you can hold it to -- yes, then
turn it up.

CHAIR HILL: Okay, that's perfect.

M5. BAUME: Ckay, what I'd like to point out from
this pictureis that there's asimlar addition on this side,
actually two houses from here and you can see that at 10: 30
in the norning it casts a shadow over their whol e backyard
her e. So | know the shade studies show one thing, but the
actual shade at 10:30 -- this was taken January 1st -- show
that there is an inpact from these |long, high additions,

especi ally because our yards are very |long and narrow.
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CHAIR HI LL: Ckay, great.

M5. BAUME: Thank you.

CHAIR HI LL: Ms. Baune, just make sure you submt
that into the record.

MS. BAUME: Can | just turn it in like this, or
how does it get into the record?

CHAIR HI LL: The secretary will let you know.

MR MOY: |If you want to give that to ne, we can
|l oad this into the record.

M5. BAUME: Ckay, thank you. And then --

CHAIR HILL: You can put -- yes, there you go.
You did a good job.

M5. BAUME: The last point | would |ike to nake
i s about the definition of neighbors which the architects and
M. Halem has referred to as the owners of the properties
adj acent as nei ghbors, both are absentee |l andlords, | don't
know them at all. | know the other people up and down the
bl ock. And half of Burleith is investor-owned or is owned
by a flipper or a developer, soit's very difficult for |ong-
term residents who really live in the neighborhood to be
dealing with these very large buildings that are having an
i npact on our property.

Thank you.

CHAIR HI LL: Ckay, great. Thank you. Ms. Corpus?

MS. CARPER:  Carper.
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CHAIR HI LL: Car per. Ms. Car per. Ckay, thank

you.
M5. CARPER G A-R-P-E-R
CHAIR HI LL: GCkay, thank you.
M5. CARPER: Ckay. Wth respect to the effect of
| i ght avail able to nei ghboring houses, | would urge the BZA

conm ssioners to | ook closely at the solar studies provided
for 3608 S. First, |I'mconcerned about the accuracy of the
studies. As a lay person | ooking at the studies, the matter
of right and proposed 20-foot addition solar studies show
di fferent shading for the garage for the sane ti ne of day and
season, specifically the garage casts a | onger shadow i n both
directions in the matter of right the 10-foot scenario than
in the 22-foot scenario despite the fact the garage has not
changed di nensions or positions in either scenario.

For exanple, if you |l ook at the winter and sunmer
studies at 2:30 and 3:30 p.m in the matter of right conpared
to the proposed addition solar study, you'll see that both
t he garage shadow and the shadows in the garage doors are
greater for the matter of right than the proposed addition
study. They should be exactly the sane because the garage
| ocation is unchanged. There nmay be a | ogical explanation
that I'm mssing for the discrepancy, but to me this calls
into question the validity of the data input to create the

sol ar studi es.
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Further, the Ofice of Planning and the devel oper
bel i eve the sol ar studi es show sone i npact but that it woul d
not be undue when conpared to the existing and by right
scenarios. Conparing the existing to the proposed, the house
tothe east is currently mnimally affected by shadows in the
wnter and sonmewhat in the sunmmer. Under the proposed
addition, it would begin to |ose significant sunlight after
2:00 p.m inthe winter and in the summer. Blocking sun in
the wi nter reduces solar gainin the house, and i n t he sunmer
reduci ng sun by 2:00 p.m on a |l ong sumer day i s significant
and it affects the types of vegetation including vegetables
t hat can be grown, not to nmention one's enjoynent of the yard
and deck. Conparing the existing with the proposed, the
house to the west is currently not affected by shadows in
either winter or sumrer, but in the proposed plan this house
woul d be significantly shaded until 11:00 a.m in both winter
and sunmer. This is nore, in my opinion, than unduly
| mpact ed.

Additionally, the studies do not show the rear
yards beyond the abutting neighbors that wll also be
affected. Neighbors further to the west and east are al so
entitled to the enjoynent and benefits of sunshine to their
houses and yards.

Thank you.

CHAIR HILL: Thank you. M. Perkins?
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MR. PERKINS: Thank you for the opportunity to

speak. One thing 1 want to do i1s, again, address the issue
of the landlords to the west and east. As absentee landlords
who do not live In the community and do not have to deal
with, or live with, the results of anything that you would
decide here today, they have a vested interest in helping
approve for one of their absentee landlords, Mr. Halem.

In addition, special exception, because, of
course, then they can try to character the entire block being
changed to get their own. As Mr. Halem already said earlier
today, one of the adjacent properties is already planning to
expand.

In terms of the problems that 1 have with the
exception, even just walking out my back door this morning,
I can see the property that wishes to expand at 3608 S, and
iIt"s over there. 1It°"s all right. But if this exception is
granted, that"s going to be almost looming, it"l1l seem, right
over my property.

Adding a third story in and allowing that to be
pushed out, will make this problem even worse. 1 would also
add that, in terms of the scale and the neighborhood, 1
recognize that the Office of Planning report stated that they
didn"t see a big difference between the additions that have
been put before the zoning changes went into effect for 2016.

I, however, do see a difference, and it"s scale.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ wWw N P

N N N N N DN P P P PP P PR R
oo A W N b O © 00O N O O W N P+~ O©O

78

It"s looming over a lot of things. 1 actually did go out.
I took a look at the Google maps and I tried to measure some
of the things on there. | also went out and eyeballed it
earlier today, before I came down here.

This addition i1s going to extend further back, by
several feet, than any other preexisting addition on that
block. Further, the deck that"s proposed to be attached to
the back of 1t iIs a deeper deck than the other ones on the
block.

Put 1t all together, and this 1s really just a
dominant thing that"s going to be -- that is being planned
for 3608 S. It will affect my privacy, because it will have
people able to look right in to my yard, my backdoor, if I™m
out there grilling, they“re going to be able to look down,
say, how you doing. And I do not think that the BZA should
be approving this special exception.

I understand ten feet. | understand the third
floor. There"s a reason that those were put into effect for
2016. Allowing that to be then pushed back an additional
twelve feet beyond the ten, will si